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THIS INDENTURE, made this _/ < day of %Mdé,:. ,

1938, by and between the TERRITORY OF HAWAII, acting by and -

S K tsm1435m£ 3 1

through L. M., Whitehouse, Commissioner of Public Lands for the
Territory of Hawaii, with the consent and approval of the
Govornor and of pha Land Board of saig Territor&; herelnafter
called the "Territory", and the BAST MAUI ;RRIGATION COMPANY,
LIMITED, an Hawaiian corporation, hereinafter ca}led the o
"Conmpany", | o “

WITNESSETH THAZ:!

WHEHEAS 1t 1s the desire of the Territory to have . f&
competitive bidding on licenses to divert water from govern- Y %
ment lands situated in East Moui; and - R —

. WHEREAS. the  joint use by any future Licensees of the ;i
Tefritory and by the Company of the aqueduct, system on East
Maui, Territory of Hawaii, extending:from Nahiku to Honopou -

" 4nclusive, which system-1s pa;tly on government. land and part-
1y on Company land, will'yakeLcompetltive-bidding possihle, ., .
.. NOW THREWORS: A o B B R

THE TLRRITORY, in.consideration.of the easements here- '
inafter granted: to it by the Company: and of the covenants, and
""agreements herein contained to, be obaerved,and performed‘py

the Lomoany, does hereby grant to. the\COmpany 8 perpetual (ex—

oonvey a11 wate: now oF, peroaxteq(OWned by.thﬁm,wll
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a point or pointe deaignuted by the Company, whioh have been
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Co ;;' r will be equipped at the' '
QR Compa?y 8 expense with suiteble turn-
R out and water measuring devioee, provided however, that euoh
"; right and easement to convey and divert suoh water Shell be
subject to the following restrictions, towit: '
b?l‘? (a) - puring times when the total water contributory to
. these jointly used aqueducts does not exceed the capacity thereof,
that portion of the flow therein, which shall be considered the

~Company|5'watar"is't0 equal the quantity of water contributed
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thereto,from sources owned in fee and from those held under license
by the Company, ifid the remaining water shall be considered the .
v Territory's,water;

(b) During times when the total water contributory to

P il aadii

these jointly used aqueducts exceeds the capaclity thereof, that
.portion'or the flow therein which shall be considered the Company's
water shall bear the same ratio to the total capaclty thereof as
" the long term average water yield (as hereinafter defined) contribu-
tory thereto from sources owneo in fee and held under license by the

-Company bears to the total long term average water yleld contributory

to thsoe Jointly used-aqueducts, and the *emulning water shall ve

' coneidered the Territory's water. AL S
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37“; THE COMPANY, 1n'considerat10n of thd foregoing. grant and

covenants and agreements to be observed and performed by

‘,'A"" 4
pbtual (except as to oanoellation a8 hereinafter provided) o
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(1) To sy water jointly with the C. _ .ny, without ‘
charge, through aquéducts crossing £he'Company'svlan¢s situnted
in Bast Maui extending from Nahiku to Honopou inclusive; and

- (2) Lo divert water thus conveyed - after dve allowance
has been made for evaporatlon, leakapge and seenage lonses at nointa
i sold area designated by the Terwitory which have bheen equipoed
or will be equinved at the Territory's expense with suitable turn—‘
outs and water weasuring devices; the portion of the flow which N
shall be considered the Territory's water to be that snecifiled
above;

(3) To use reservolrs wilch are owned by the Compriny
and are situated Wast of flonopou cn Bast Maui, Jjointly wlth the
Company, without cherge, to the end that:

(a) ‘ater.in excess of the maximum canacity of, and
otnerwise contributory td, that portion of the agueduct sysienm
crossing the drainage areas oﬁ whichi these reservolrs are
sibuated, 15 to be conveyed jointly by the Territory and the
Company into these reservoirs, in so far as this can e done by
gravity using tha existing asueduct systen (natural and N
artificial); |

. {p) water in these reservoirs shall be drawn therefrum

and put into that portion of the agueduct systen, walceh can thus

be sérved by gravity, at a maxiowm rate limited eitner by the
capaclity of the reservoir outlets or the capactity of that nortion “
of tne asueduct system into whieh the reservolr water is being
put, su as to keep the agueduct systew flowing a& nearly full as
possinle; the portion of the water thus drawn from the reservolrs
wnich shall bde considcred'the Territory's water shall beanr bhw
same Tatio to tae total water drawn therefrowm as tne long hLerm
average water yield (ag hereinafter defined) cromitributory to that

porticn of the agueduct system located on the dralnage arsas on
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) L~tuéted:.an;3 déri;ed from souh wned
‘ by the government not then under 1icense to the Company, bears to
the total long term average water yiald contributory to sald
portion of the aqueduct system, and the remaining portion thus
drawn from the reservoirs shall be considercd the Company's water.
IIT.
THE COMPANY, for the consideration aforesaid, does hereby
agree that, in order to supplement the stream flows, it willl
endeavor to devélop existing ground water on the Government and
Company lands at Nahiku and Keanae above tho existing aqueduct syvstem
by means of tunnellng if in its Qpinion there are locations wnere
it ig feasible to develop water, economically. '
Iv. V
IT IS MUTUALLY COVENANTED AND AGRuED by and between the
parties hereto that:
(1) ach of tne existing five llcenses now held by tine

Company to use and convey water from government lands on Bast Maul

(]

shall be cancelled, and/or extended, as the case may %o, S0 thet
they shall termlinate on that June thiriieth nearest to the dare
stipulated in each respective license as the otnerwise aormal
explration date; and the final rental on each of these licenres
shall be adjusted according to the resultbting proporvionzhte ocur-
tailment or extension of tlme,.as the case wmay bo,

(2) Licenses 267-B and 974 (two of the said five 1lcon~n03
whlch overlap and have no definite llne separating them snall be
combined and considercd under one license on and after the day
following the above agreed termination by cancellation, nawely on
and after the first day of July, 19028,

v.

IT IS FUKTHEMR AGRELD that if the Territory, after die legal

notlce theresof, shall put up at publlec auction at least sixty days

------ previous to its termination by the sbove agreed cancellation, and
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e ,tharaarter at least.sixty (60) days previous to its stipulated

. expiration, each of the aforementioned licenses (reduced to four
"in number) for a term of thirty (80) years, the Company agrees to
bid on such licenses and offer to purchase the right to the water
to be granted by any given license, providing the annunl sums re-
‘quired to be pald by the licensee thoreunder (i.e. the upset price)
+ do not exceed the annual sums which would be required to be paid
if the upset price were determined in the manner heroinafter set .
. forth in subsectlions (&), (b) and (¢) hereof and further providing
such licenses contain provisions substantlially similar to the pro-
visions of subsectlions (d), (e), (r) and.(g) hereor:
(a) When the average price per pound of raw sugar for a
:, given annual payment period, July 1lst to the following June 30th,
b1 ;j’ N inclusive, 1s three cents (3¢) or less, the price per miliion gal-
v - 1ons of water diverted from the licensed area under consideration
. .:. during the given payment period shall be that given in the price
,fﬁ,;list hereinafter set forth; '
- o (b) VWhen the average price per pound of raw sugar for a
givea annual payment period, July 1lst to the followlng June 30th,
L 1$ciﬁsive, 13 greater than three cents (3¢) and not more than four

.A"'
! conts (4¢) the price per million gallons of water. diverted from the

iy’

“~11censed aresa under consideration during such glven payment parind.

i, ‘1 o
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P a?quiged a right by 1icense and by ownership in fee, up to that
, ‘ﬁ 6a€gn“%?3'?f‘the capacity or tha aqueduct gystem to which it has a

el t”under this agreement; provided, “however, 1f the sugar cane

.Area %gfigated by the Compary's water is reduced by governmental
Stadnioy o, PRTPI

sg§1gfiepe this required minimum quanmity ot water to be taken

. YL Y Y [T R

khfrcompanw may, 1r the Company desires, be reduced proportion-

LA
During January, February and Deeember of each year the ,

.';.«l wii reyy

any ahall take.only sueh water as it desires. The curtailed
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uﬁfiity of water,,resulting rrom either of the two rorepoing
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w8, er \uhall ba coneidered as having been taken
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~-rtionately from drainage areas, 1rr93pective or whaether owned
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licensed-area shall be the quantity
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construetivaly (according to the above proporticnate plan)

LIBLR 1435 FAGL

dlverted from that area,
(@) ‘"The.rentnl pnymonta roquired to ba made for euch

of satd licensed, in the avent the Compony 13 the nuccensful

hidder therafnr, shall bo madoe semi-anmially in ndvanca on or
bhaforn July 10th and January 10th of oach license year, and the
nmnunt thoreol shall be determined as followas

() The eatimated rental shall he doterminad for the
onsuing six months on the banin of tho succaasful bid and upon
the angsumption that the avaragoe price of raw sugnr for satd six
montha will be threo and ono-hnlf cents (Z3¢) per pound, und that
the quantity of wntor divertod from the licensed area under con- ’
silderation will bo the long term averngs auantity for six \'8) months
diverécd thorefroms;

(8) Adjustment of rentnl shall be made within six (8)
montha after the expirntion of the licenne year, June 30th, aso thnt
the reanlting rental pald by the Licensee to the Torritory will
confom to the succensful bid, average price of raw asupgnr for the
liceuse yenr under considerntion nnd the quantity of water actunlly
and constructively diverted during this license year from the
licensoed nrea under conslderntion; refunds or.add{tional payments

.:; tﬂe c;;; may EeAwill be mnde accordingly.
' VI.F

I 15 ALSO AGHBED that:

(1) Failure to bid, by the Company, on any of the said
licenses under the specified condifians shall not automatically
opernte as a cancellation of this agreement but such failure shall
give the Territory the optlon of cancelling the szame}

(2) Failure to put up at nuction any of the said liocenses
at the specified time, or failure to fix the upset price in the

manner. heroln required shall not automatically operate as a cancella-

STANLIY. VITOUYESE, POATT ) Winw -'7_
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uftﬁe option Bf‘cabéelling the ‘same.

VII.

K
;
.k
ey

The cost of operation and maintenance of said aqueduct
system shall be borne by the Territory and the Company in direct
proportion to the use made thereof; that is to say, so long as tho
Territory has not granted a license to any one other than the
Company to take and use water from any of said land or otherwise
made use of any of -sald water, the Comoany shail be deemed to be
the sole user of sald aqueduct system and the total cost of opero-

" tion and maintenance of sald aqueduct system shall be borre by the
Company. If, however, one other than the Company should becowe tie
purchaser of onc or more of the licenses, or otherwloe become Lhe
user of any of sald watér, then, and in that event the cost of opur-~
ation and maintenance shall be borne by the Territory and the Comnary
in direct proportion to the product of the water conveyed, and tle
distance turough which 1t is conveyed through the artificial‘chnﬁnels
of said aqueduct system by each parﬁy respectively.

VIII,

WORDS' AND PLRASES appearing heredn shall have the following
additional special meaninge in so far as they apply:

(1) rTerritory" shall include its duly wppointed reprcunenta-
tives, successors, assigns, licensees and lesseeus;

(2) "Company" shall include its duly appointed representatives,

- nee SUCCUSSOTS and assigns; i
(3) »mAgueduet! or "agueduct system" shall include open dltehes,

tunnels, flumes, pipe 1llnes, natursl and artificlal channels, reservoirs

o, Th,
diverting dams, gravel and sand trans, intake structures, togelthor
with regulating pgates, spilllway structures and watoer messuring devices,
.and shall also ineclude roads, tralls, biridges, oete,, used in conneection .
therewith;

AMLLY, VITOY
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. e 1480 s Y
(4) "Lony term average watcr yield"® shall be the arith-
metical average annual waber yiela which would bave been dlverted
Trom uny mlyven drpdnare ares under conuldernticn had the agueduct
sysben, ab the time of the determination, been ln existence during
tie eublire seriod 4n woich wabter records are ﬁvailnhle for such

wrer, ond shall e detorained jointly by the Territory's and the

Cow oot s hyerogrenters based on oll avyilahle applicable we

mreeones meghly and lens term rolix foll reecrds;

(r)y  rhiveresc erice per pound of rov sugs et shell ool

Ve s rore ¢ Bhe dnily full Rew verk mariet prico, Howslion hagin,

Al ninetyenin desree (96M) contrifugal row sugar (r b ureneny
OPLe Sl oroow o time by the flaweiian Svoer

Manters! anentistlon) or Lts eqnivalent. Inocase therc Ly omore

sl oong cobation of such anrhet arice Auring ony diagy tho srith-

pebleol avaoreee of tne gquetstions snall bhe tlw dany cot wrice for
5uth day.  Dnoaore there Ls ne auotation of sueh mavriel price for
o Gny o then Hhe wep¥et arice for the lact apaviaons -da
Eoeor gt aspled ordce of sny sach doy for wnich tincre is no

oabtntion,  The nverage market nrlce for the license yeur, July

1ot o June 50th inelusive, shall be determined hy telking the
apitemetical sverage of tre daily market prices for euch and every

Goy, tocluding tundays ond helildays, for sald liceunse yeor,

5 Tkl
ALE matbters of diszpreement that way urise under this

sevaemnat wideh cernot be adjusted by the parbtices hereto to thelr
aatael satizsfaction, as well as apy mobter horeln left to future
pibun), aprecsent st the optlon of either the,Yerritory or UOmﬁuny,
ahall be submitted to and determined by threc arbitrators in the
M T uréncrihcd in Chavter 116 of the Revized Luws of Hawoli
1055

, nn ocmended from time to time. In any such cese either

STANLEY, VITOpQES PacTT & Winn 0
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party ‘may give to thé-other written notice of the desire to

so arbitrate the matter in differencc and shall appoint oue

~‘-|.

arbitrator in such notica, whereupon the other party shall,
within ten (10) days after receipt of such notice, wppoint s
’second arbitrator,‘and in case of failure so to do, the urbi-
. f trator’ first named:’ shall appoint .such second arbitrator, and
the two arbitrators.so’ appointed (in either manner) shall se-
lect and appoint a third arbitrator; in the event that the two
) arbitrators so appointed. shall fail to select and appolnt a
third arbitrator within ten (10) days after the appointment
fﬁflof the secondjarbitrator, elther pafty may request the appolint-
-"ment of such third arbitrator by the person theu seldine the
pésitién of Tirst Judge of the Circult Court of the kirsi Jwil-
cial Circuit in the Territory of Hawail at that time; the itnrse
- arbitrators so appointed shall thereupon proceed to detrrmine
the matter in gquestion, difference or .disagreement to be detor-
" mined, snd the 'decision of any two of them, including the dis-
position of the costs of arbitration, shall be final, conclusive
and binding upon both parties unless vacated, set aslde or modi-
fied as-provided by the statutes aforesaid., The arbitrators

sholl have the powers .and dutles prescribed by sald statutes

Court of the First Judiclal bircuit.
| X.
Nothing herein contained shall be construed o in any
way.affect any easement or right of way neraotufore granted by

the Territory to the Company.

\ IN WITHLESS, WHElEOF the parties hereto hove duly cexecnted

-— -
AWATY, VITNUAIL, #2411 6 Wik X lo
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tnis Inatrament, ln dunlicate, the day and yeur tirst ¢ bovw' g

. written,

TERKITORY Clr

: vl X
Ny . Z%%ﬁﬁf oin .;ﬁhm_ .
Conamnisslo of Publit " Lande. ]

whsy HADL SREIGHI TS U&.‘Ln“

; éc‘ru

APPROVLD: .

% / &—M/w.c &_,\ /L.. e

Uovp nor of the T ”ﬁrwntdr" of Hryinis,

APPROVLD:

It

Y'Y

¥ \ R v
R TNl N S . Y N

Yrember of tue Land Board, Territory
of Hawall.

APPROVLD AL PO KON
- Czi7:3/7C:JL~ﬂ/v4<ﬁi’
' . . Kemp, fttorney Ydnersd
Territory of Hovad i,
BYAMOEY, YIIQULAZN 28417 & wine -
ATIDWUCYY 8T Law “‘l“ -
HOVA Y Wewin . 5
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On thig ..28%h, dny (7 A Mh reernret s sererseeress s AL D138 Defore me appeared
s .J.qubq.u.-.g..ms!..sl.t.,s.,.l".,\Mgnm, ............................................................
zio me pcrsmmlly knoum, “who, being by me duly sworn, did say that ey are e
b . _ioe=Proxident. and. Trassurars '

_'rcnpccmcz  0f .. BASH AL LETADNSAOD SORRNL.. Li:nitod,......‘...............: ............................

Sres er
‘evevens oo verssasseesare erreerreseaaricnereds

aml ilzat thc scal ammrrl io tlzc /mq;mnq mstmmmt 1% (/r(' r.r)rpmut( .wul n/ wul
.. corporatwn and that said inglrument was signed and sealed, w be haf/ a/ wu:l Corpor.
tion by authority of its Board of Dircctors, and the said ...‘....Ju‘(f&\horho“w o.t‘d
e Jes, Fo rzrlnmmﬁ‘dr]e:l sreid mstlu:ucn! tn be the
/,ccnctamlrlr'crl of said eorporalion, o ; u L \C -

s l[ l’llbfﬁ ST vr‘r,Lur‘fmml (,mu:l
Territory of Tlawaii.

~TERRITCRY OF HAWATI~

— e —
u
ta

-CITY AND COUNTY OF HONOLULU-

On this 2lst day of March, A.D., 1933, before me
personally appwared L. M. WHITEHOUQE Conmlssioncr of Public
Lands of the Terrlitory of Hawall, to me known to be the
person who executed the foregoing instrument, under his * - -
official seal, and acknowledged that he executed tha.same .
as his freo act and deed ms such Commlsaloner of Publicl v, . L
Lands, on behalf of the Territory of Hawall. : ! i

1w

Qblre, C. Aprve |
Notary Public, I‘:Frst Judic&a‘.[
Circuit, Territory of Hawaii.

~TERRITORY 'OF HAWAII- )
¢ Ss
-CITY AND COUNTY or HOHOLUUJ-)

[

On this 21st day of March, A.D. 1958, bvefore ne
personally appeared J. B. POINDEXTER, Governor of Eawaf{, 7. -
to mo known to be tho pesrson who exscuted the samo ag Ms .
free act and deed as such Governor, on behalfl of tm Tor.ri Yy i
tory of Hawali. 0/_5

C(./éw//'..z C /s/.o_r\ro-ﬂ.z
Notary »Public, Flrst Judlciar
Clreuit, Territory of Kawall.

Entered of Record this 22nd day ot March A. D, 10 26
' L -
o'clock AL, and eonlnpored, Moy, Huc}:’:::t.f.t,'n. Reglyg t.rur ol‘)(f‘(.vnL .
2] nvcyn-)nm
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CORRECTION AGREEMENT

. -

This indenture made this gé@ dsy of Maroh, .
1938, by and between THE TERRITORY OF HAWAII, acting by and

RN ISR Ad

through L. M. Whitehouse, Commissioner of Public Lands for the
Territory of Hawali, with tbe'consént and approval of the
Governor and of the Land Board of said Territory, hereinafter
called the "Territory" and the EAST MAUI IRRIGATION COMPANY ,

LTD,., an Hawalian corporetion, hereinafter called the *Company",

WITHESSETH THAT:

Whereas, through inadvertence, the word "Territory"
epprrrs on page 8 in the fourth line of paragraph VI sub-paragraph
(2) of that certein egreerment dated March 18, 1938 by end between
Ll'2 nbeve mentioned parties which agreement is recorded in the
orfijee of the Pureau of Cenveyances, Honolulu, City end County
ol tienolulu sald Territory and in Book 1435, pages 1 to 12, &nd

Wherees the pnrties desire to correct such error
by delotinm the word "Tervitory" and substituting in lleu
thoreol the word "Company™,

GOV, THERERORE

It Lo srreodt by arnd between the parties hereto that
tie word "Territory" mppearing on pnge 8 in the feurth line of
perwercph V1, subepnragveph (2) of thet certain erreement . | - -
deted Lloreh 16, 1¢38, recorded in the office of the Bureau
oF'Uonvu;nnces suid Honolulu in Book 1435, rnges 1 to 12 be
deletsd vnd the woerd "Company" be inserted in lleu thereor,

ereeuted this Instrueent, in duplicete, the day and year first
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TERRITORY O LAY Alf

above written,

By </
nisaicner ot rub io

~t

l
Ay .
rTRpapltwe g

APY'ROVED:
’-I
( / } S [ . .
’l" 'l"."/'.'}"" v
Governor of the Territory
¢ of Newaii.
.  YNE O

Sl
Mmember of the Land Board
Tervitory of liaweil,

ALEAOVED s 0 FOleds
d ):) 11(/’/‘/" '//L, .
Attorncy Genersl of sAid Territory.
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TERRITORY OF HAWAIL, i
City and Conntyof Howoluls

1435 w27t
O this 24 48 Of o AAR

............... J....mmwn...m..m...
being by me duly gworn, did say that they arc the

the corporate scal of saide

and that the seal affived to the foregoing ingfrumen
corporation and that said instrument was &
hority of its Board of Directors, and the said .
arknocledged said instrumend

x

2

t is
igned and sealed in behalf of said coEpoTEs-. "’cl‘ a
b' . -
£ i
X

v, -

tion by aut

o o a8 4 4"" oy
st Judicial (.-‘{;;lffv
ry of Hawaii. £

~TERRITORY OF HAWAII- )
3 Ss

~CITY AND COUNTY OF HONOLULU~ ) .

On this 1llth day of April, A.D. 1938, before me
personnlly appeared L. Me WHITEHOUSE, Commiassioner of Public
Lands of the Territory of Hawall, to m® lmown to be the per-
son who executed the foregoing inatrument under his official

seal, and acknowledged that he executed the same as his free
act and deed as such Commissioner of Public Lands, on behalf

of the Territory of Hawall.
Q‘é‘\{ﬁi e. %g?%‘ 2 RS
otary Public rt@p!”y'-,_‘.',_
. ie

’
circult, Territory of*w

_TERRTTORY OF HAWAII- )y

t Sa
~-CITY AND COUNTY OF HONOIULU- )

‘ On this 11lth day of April, A.D. 1938, baefore me
porsonally sappeared J. B. POTRDRXTEK, . Governar of Bawall,
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Civil No. 19-1-0019-01 (JPC)
Defendant A&B/EMI's Exhibit AB-114
FOR IDENTIFICATION
RECEIVED IN EVIDENCE
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